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How many of us have sat 
through endless meetings 
that were going no-

where? It is comparable to being 
tortured. So much to do, so very 
little time to do it and then we 
waste our time in so-called 
“production meetings” that 
are the furthest thing 
from productive.

Nowadays we are still drown-
ing in meetings but through 
different mediums. We have the 
in-person meetings, audio con-
ference calls, videoconferencing 
and Skype options. With all this 
new technology available, have 
you noticed a great improve-
ment in the outcome of your 
meetings? A number of us 
 haven’t and we’re not alone.  

I recently read an article by 
Joel Levitt about improving 
meetings with a very simple tool 
that anyone can use—a simple 
checklist. Levitt found that exec-
utives spend typically at least 
20% of their time in meetings 
with fi ve or more people. 
Levitt also said that surveys 
indicate that a majority of 
these executives are dissatisfi ed 
with the value and outcome of 
their meetings. 

When asked what disrupted 
their meetings, the executives 
listed things such as previous 
meeting still running in “your” 
conference room, conference 
room was messy, not enough 
chairs or electrical outlets, in-
suffi cient supplies such as paper 
and markers for easels and 
audio visual equipment not 
working. Other disruptions 
included handouts not done 
properly, critical people were 

no-shows, time and location not 
clear and no agendas. The worst 
was people who were not pre-
pared and did not bring the 
required information. We have 
all experienced either one or 
more of these scenarios 
throughout our careers. 

Levitt suggests developing a 
simple checklist to be distributed 
to everyone from the initial 
person who books the meeting 
to all participants and minute-
takers along with the agenda for 
the meeting. You do not have to 
spend hours developing this 
checklist, but make it applicable 
to the specifi c event you are 
planning. The lead person for 
the meeting should plan to ar-
rive early and ensure that all 
necessary equipment is there 
and in good working order.

Your agenda should not only 
include the items to be dis-
cussed but actually list the 
specifi c individuals involved who 
will be responsible for bringing 
progress reports, research and 
updates on each issue. For ex-
ample, if you are working on a 
specifi c event such as an em-
ployee recognition event, don’t 
just indicate recognition event 
on the agenda. Break it down 
into the related functions and 
indicate who will be presenting 
updates in each of the areas 
involved. That way, when you 
send the invitation or meeting 
notice, each participant will 
know what’s expected of them 
and bring the appropriate re-
ports. This elaborate agenda 
along with the checklist will 
enable participants to come 
prepared which will save time of 
running back to your offi ce to 
retrieve reports, etc. 

This isn’t rocket science and 
should not be complicated. A 
normal checklist and agenda 
should take little time to prepare 
if you develop an easy template 
which your employees can adapt 

to suit their needs. We’re not 
expecting Robert’s Rules of 
Order here. If we as leaders can 
develop simple checklists and 
agendas to disseminate among 
our teams, just think how much 
more  productive and concise 
our meetings will be in the fu-
ture. Give it a try and see what 
happens next! 

Nathaly Pinchuk, RPR, CMP
Executive Director IPM 

Institute of Professional Management

So much to do, 
so very little time 

to do it…

Making Meetings More Productive: 
It’s Easier than You Think… 
A simple tool that everyone can use
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President’s M
essage

The real challenge with mis-
takes is to try and learn from 
every single one. The quote from 
Henry Ford “Failure is simply the 
opportunity to begin again, this 
time more intelligently” is a 
motto that I try to live by. I’ve 
also tried to teach my employees 
over the years to feel the same. 
It’s not easy at stressful times, 
but it certainly opens doors for 
personal growth and develop-
ment for the future. We don’t 
have to fret about spilled milk, 
but we do have to learn to be 
more careful carrying it from 
place to place. If we learn from 
our mistakes, we can continue 
to improve and grow, especially 
at work. After all, isn’t that the 
whole point?

I don’t know if it was my will 
to succeed or just to prove him 
wrong, but I learned a lot from 
that master. It was George 
Bernard Shaw who once said “A 
life spent making mistakes is 
not only more honourable, but 
more useful than a life spent 
doing nothing.” I guess that 
means I will probably be re-
membered as being more 
honourable than some others.

The other thing I learned 
earlier from my old buddy was 
to move on quickly from a mis-
take so you can concentrate on 
making the next one. Great 
hockey goalies don’t allow one 
bad goal to ruin their confi dence 
or ability to stop the next puck. 
They fi sh the puck out of the 
back of the net as quickly as 
possible and get back in the 
crease. You can’t stay focused 
on mistakes at work either. If 
you are like me, you just don’t 
have the time or energy.

Though I don’t like to admit 
it and try not to whenever 
I can, I have made a few 

mistakes in my life and my 
working career. Okay, maybe 
more than a few. But I have 
always believed that mistakes 
are just part of the growing 
process. As much as I’d like to 
think I know how to do every-
thing as a manager or supervi-
sor, the truth is that I often fall 
short on the fi rst, second or even 
third attempts at getting it right.

The other thing I believe is 
that there’s no sin in getting 
knocked down- the crime is 
when we don’t get up and try 
again. Getting knocked down 
only proves that we are human. 
As long as we get up and get 
right back into the ring, things 
will be alright. I can remember 
very early in my working life, I 
worked for a cantankerous old 
bugger who reamed me out for 
every minor error. But he also 
encouraged me to try again until 
I got it right.

Mistakes: I’ve Made a Few
Acknowledge and move on

Discover IPM’s Training 
Advantages Today!
Your Key to Success… 

The Institute of Professional Management has a proven track record 
of delivering nationally recognized accreditation programs 

and certifi cate programs to thousands of professionals across Canada since 1984 
in the areas of recruitment, management, training, assessment and leadership.

INSTITUTE OF PROFESSIONAL MANAGEMENT
2210-1081 Ambleside Drive, Ottawa, ON, K2B 8C8 | Tel: (613) 721-5957 or 1-888-441-0000 

Toll Free Fax: 1-866-340-3586 | www.workplace. ca | Email: info@workplace.ca
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Restructuring Brings Constructive 
Dismissal Charges
A primer for employers

In the current economic cli-
mate, many organizations 
are in the process of restruc-

turing their workforces to boost 
effi ciency. Restructuring is often 
associated with layoffs, but it 
can also include changes to the 
terms of the employment of 
remaining employees. When 
restructuring, employers should 
be aware that moving an em-
ployee to a different position, 
redefi ning an employee’s job 
responsibilities or changing an 
employee’s compensation and 
benefi ts without the employee’s 
agreement can result in a claim 
of constructive dismissal. 

The Supreme Court of Canada 
defi ned constructive dismissal 
in Farber v. Royal Trust, [1997] 
1 S.C.R. 846. According to the 
Court, constructive dismissal 
occurs when an employer makes 
a unilateral change that sub-
stantially alters a fundamental 
term of an employee’s employ-
ment contract, which allows the 
employee to treat the employ-
ment relationship as terminated 
and to claim damages. 

It is hard to predict whether 
a change in the terms of 
 employment will amount to a 
fundamental change as the 
determination of whether there 
has been constructive dismissal 
depends on the facts of each 
case. However, Courts will 
compare an employee’s position 
both before and after the 
change was imposed and will 
consider, from an objective 
point of view, whether a reason-
able person in the employee’s 
position would have felt that the 
fundamental terms of the em-
ployment contract had 
substantially changed. 

The following are examples 
of unilateral changes to employ-
ment contracts which may 
constitute constructive 
dismissal:

• Change in salary: 
A signifi cant reduction in 
base remuneration may 
constitute constructive dis-
missal. Generally, a reduction 
in salary of less than 10% is 
unlikely to be held to be 
constructive dismissal, while 
a reduction of greater than 
10% carries a signifi cant 
risk of a fi nding of construc-
tive dismissal.

• Change in position or 
 responsibilities: Where a 
change in position or respon-
sibilities constitutes a serious 
demotion rather than a lat-
eral move, Courts are likely 
to fi nd constructive dismissal. 
This is especially likely 
where a management func-
tion is removed or where the 
new role is considerably less 
 important or prestigious than 
the previous role.

• Change in working hours: 
Where a Court fi nds that 
certain working hours were 
an express or implied term of 
an employment contract, a 
change in those hours (such 
as a substantial increase,  
decrease or a change in the 
time of day that an employee 
is expected to work) is likely 
to result in a fi nding of con-
structive dismissal.

• Change in bonus or benefi ts: 
Similar to reductions in sal-
ary, changes in bonus 
structure or benefi ts that 
result in a signifi cant reduc-
tion in remuneration, such a 
reduction of more than 10%, 
are likely to be held to be 
constructive dismissal. 
However, Courts are less 
likely to fi nd constructive 
dismissal where base salary 
is unchanged or where 
changes are brought about 
by economic pressures.

• Imposing geographical trans-
fers: Courts have generally 

not found constructive dis-
missal where it is an express 
or implied term of the em-
ployment contract that the 
employee can be transferred 
and there is a legitimate 
reason for the transfer. 
However, in the absence of 
such a term, or where the 
place of work is an essential 
term of the contract, Courts 
are likely to fi nd construc-
tive dismissal.

Until 2008, it was widely 
believed that a fundamental 
change to an employment con-
tract could be unilaterally 
implemented by the employer 
so long as reasonable notice 
was provided. However, this 
belief was rejected by the 
Ontario Court of Appeal in the 
now-widely cited case, Wronko 
v. Western Inventory Ltd. (2008), 
66 C.C.E.L. (3d) 135 (C.A.) 
[“Wronko”]. The Court in 
Wronko found that an employee 
faced with a unilateral change 
to a fundamental term of her 
employment contract has 
three options:

1. The employee may accept 
the change expressly or 
through apparent 
acquiescence;

2. The employee may reject the 
change and sue for damages; 
or

3. The employee may expressly 
reject the change and con-
tinue to perform her 
functions as before the 
change. In this case, the 
employer may terminate the 
employee with proper notice 
and offer re-employment on 
the new terms; or, if the 
employer permits the em-
ployee to continue to work 
as if under the original con-
tract, the employer is 
considered to have 

Todd Weisberg, 
B.A., LL.B.

Associate,
Shields O’Donnell 

MacKillop LLP

Feature

continued next page…

Malcolm MacKillop, 
LL.B.

Senior Partner, 
Shields O’Donnell 

MacKillop LLP
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Restructuring Brings Constructive Dismissal Charges
… concluded

Courts will consider the employ-
ee’s age, education, work 
experience and length of service 
with the employer.

It was held in Russo v. Kerr 
Bros. Ltd., [2010] O.J. No. 4654 
(S.C.J.) [“Russo”] that the em-
ployee who expressly told his 
employer that he rejected a 
change to his employment 
contract, then continued to 
work under the new contract 
terms, had not condoned the 
change, but was instead miti-
gating his damages. Courts will 
only make this fi nding where a 
fi nding of constructive dismissal 
is also made. 

Employers seeking to change 
a term of an employee’s con-
tract should strongly consider 
following the Court’s direction 
in Wronko by seeking the em-
ployee’s consent and providing 
consideration for the change, or, 
in the absence of consent, ter-
minating employment with 
reasonable notice. 

Malcolm MacKillop and 
Todd Weisberg practise 

employment law with the fi rm 
Shields O’Donnell MacKillop LLP 

of Toronto.

reasonable alternative employ-
ment. If an employee does not 
mitigate her damages, the em-
ployer may be entitled to a 
deduction from any wrongful 
dismissal damages owed. 
Accordingly, if the employee 
does not accept the new pos-
ition, the employee may not 
have mitigated her damages 
and the employer may therefore 
be entitled to a deduction for 
the employee’s failure to miti-
gate. Employers should consider 
offering the employee the new 
position after both parties under-
stand that the original contract 
of employment has been ter-
minated, in accordance with the 
recent decision in Farwell v. 
Citair Inc. (General Coach 
Canada), [2014] ONCA 177.

An employee who continues 
to work under a fundamentally 
changed term with little or no 
complaint may be considered by 
the Courts to have condoned 
the change, and therefore to 
have given up her right to sue 
for constructive dismissal. In 
order for Courts to fi nd that an 
employee has condoned a 
change, the employee must 
have been provided with a 
reasonable amount of time to 
assess the new circumstances. 
In determining whether an 
amount of time is reasonable, 

acquiesced to the employee’s 
position.

Following the direction from 
the Court in Wronko, employers 
attempting to make a funda-
mental change to an employee’s 
contract of employment should 
do one of two things to avoid 
a possible fi nding of construct-
ive dismissal:

1. Obtain the employee’s ex-
press or implied agreement 
to the change, and offer 
some form of consideration, 
such as a signing bonus, in 
exchange for such agree-
ment; or 

2. If the employee does not 
agree to the change, termi-
nate employment and 
provide reasonable working 
notice or pay in lieu thereof. 
Following termination, the 
employer may either offer 
the employee a new position 
under the proposed new 
terms or search for a 
replacement. 

If an employer offers an 
employee a new position under 
the proposed new terms and the 
employee does not accept the 
new position, the employee may 
be owed less for pay in lieu of 
reasonable notice. Dismissed 
employees are required to miti-
gate their damages by accepting 

Feature

Register NOW 
for IPM's 2015 Regional Conferences 

and SAVE with Early Bird Discounts...  
 For complete details and registration, visit our website at www.workplace.ca 
(Click on Events)  Early Bird Discounts valid until February 20, 2015!
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Awards for lost income 
may be on the rise in 
Nova Scotia Human 

Rights cases. There is a recent 
case that deserves attention 
where an employee with 3 years 
and 7 months service received 
18 months lost earnings, less in-
come earned during that period. 

On April 8, 2014, a 
Nova Scotia Human Rights Board 
of Inquiry released its decision 
on the Garnetta Cromwell v. 
Leon’s Furniture Limited (2014 
CanLII 16399 (NS HRC)) case. 
Ms. Cromwell had been a sales 
associate at Leon’s Furniture 
store in Dartmouth for less than 
four years. During this time she 
was subjected to discrimination 
based on race; Ms. Cromwell is 
African Nova Scotian. The Board 
found ten incidents of racial 
harassment which included 
excessive discipline, limiting her 
ability for advancement as well 
as inappropriate racial com-
ments. The workplace culture 
appeared to allow this racism, 
especially in one instance where 
a particularly offensive comment 
was made in front of other man-
agers who remained silent. 

Here are some examples 
of comments and actions 
Ms. Cromwell experienced in her 
workplace. Ms. Cromwell’s man-
ager would touch her hair saying 
“Somewhere a sheep is missing 
its wool.” He did this in the offi ce 
as well as on the sales fl oor. This 
same manager would refer to her 
as “Condoleezza Rice” when she 
was waiting on customers. When 
she arrived for her performance 
review, that same manager stat-
ed in front of three other 
managers, “Everybody out. It’s 

time for a lynching.” Two of the 
managers left and the third stayed 
as part of the performance re-
view. None of them said a word 
and Ms. Cromwell proceeded to 
her performance review.  

The managers at Leon’s may 
have stayed silent, but the 
Human Rights Board of Inquiry 
raised its voice. It validated 
Ms. Cromwell’s claims and or-
dered Leon’s Furniture to pay 
Ms. Cromwell $8,000 in general 
damages and eighteen (18) 
months of lost income, less any 
income earned in the 18 months 
after she left Leon’s. The Board 
of Inquiry did not fi nd that 
Ms. Cromwell quitting constituted 
constructive dismissal, rather the 
Board was assessing damages 
for the breach of Ms. Cromwell’s 
statutory right to be free from 
discrimination. The Board of 
Inquiry found at paragraph 292 
of the decision that “There was 
a moment when the lack of 
 reaction of members of manage-
ment broke the employment 
relationship.”

In the award, the Board did 
not award loss of income based 
on reasonable notice. The oft-
quoted measure of one month 
per year of service could have 
resulted in an award of 3 to 
4 months lost income. Instead, 
the Board applied the restitution 
model, looking to rectify the 
actual injury caused to 
Ms. Cromwell through an award 
of compensation. 

In following this remedial 
approach, the Board used the 
following measure at para-
graph 409 “In my assessment had 
these events not occurred, the 

Complainant would have 
 continued working for the 
Respondent for a further 
18 months.” In coming to that 
decision, the Board considered 
“various contingencies includ-
ing the likelihood that the 
Complainant would have 
 eventually sought positions 
elsewhere based on her overall 
employment history.”  

What does this mean to you?
Do not stay silent when you 

witness or are informed of dis-
criminatory behaviour at your 
workplace. Lack of reaction is an 
action. It is to allow the status 
quo to continue. 

When it comes to the restitu-
tion model, be very cautious 
when ending employment where 
a human right may be involved, 
believing the extent of your 
liability could rest in a reason-
able notice period. Ensure that 
you are able to substantiate fully 
that the action taken is not relat-
ed in any way to a potential 
human right. Consider the impact 
if an employee was four (4) years 
away from retirement, and but 
for the discriminatory action 
would have remained an em-
ployee until retirement. Applying 
the measure used in this case 
could result in a very high award 
for lost income. 

Note there are also great 
 lessons in this case regarding 
policies and procedures and 
what falls short of a reasonable 
investigation. 

Sarah Manning is a Senior Associate 
Lawyer with Taylor MacLellan 

Cochrane and can be reached via 
email at manning@tmclaw.com. 

Feature
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Senior Associate, 
Taylor MacLellan 
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The Rising Tide of Remedial Awards: 
Human Rights in Nova Scotia
Don’t stay silent when you discover discriminatory behaviour 

Sarah Manning will be presenting on

Today’s Critical Issues in Employment Law 
at IPM’s Halifax April 15, 2015 Conference. 

For details, go to www.workplace.ca (CLICK ON EVENTS).
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Feature

while taking full ownership that 
this is your observation. 

If what’s causing your reac-
tion is in the content of what the 
person said, play it back to them: 
“I heard you mention you don’t 
think this approach will really 
cost less.” “You said it looks like 
I haven’t really thought this 
through”.

If it’s more the emotional 
reaction that’s got you reeling, 
simply name what you observed: 
“You seem frustrated.” 
“I sense some hesitation.” 
“You sound particularly excited.”

In both cases, your objective 
is to confi rm that what you 
heard or sensed was accurate 
and to get them to expand on it 
in order to get a clearer picture 
of their meaning and intent. For 
this to be effective, you need to 
do two things: 
1) your tone needs to be neutral-
ly curious and, after stating your 
observation 
2) you must stop talking. Just 
pause and listen. Then…

Probe to explore 
Now that you have checked 

your assumptions, distinguished 
between what you know and 
don’t know and played back 
your observations, it’s time to 
dig. Whether your goal is to 
manage, infl uence, coach, cor-
rect or motivate, you will waste 
a lot of time and energy if you 
take action without a proper 
understanding of the situation or 
problem. This must include the 
other person’s perspective. This 
is where the ability to notice 

you’ve inadvertently told it that 
this is not important. 

Try this approach. Before 
presenting your idea, remind 
yourself to look for signs of 
support and common ground on 
which you can build. Here’s a 
secret—you’ll still notice the 
resistance because that is your 
initial concern. You’ll simply 
have a more balanced and 
complete view of the situation.

Remind yourself that “you 
don’t know!” 

People will always be doing 
and saying things that cause 
you to feel a strong reaction. 
In those moments of “how dare 
he be so condescending!”, 
the best thing to do is to remind 
yourself that you may not really 
know the other person’s inten-
tions. You know how you feel at 
this moment, but you probably 
don’t know precisely what the 
others mean or what they want. 
You’ll think you know because 
your brain has already built a 
story about it. For example, 
“Sammy’s jealous that I’m get-
ting this promotion, so he’s 
trying to talk down my ideas”. 
You must keep in mind that this 
story is based on biased judge-
ments and assumptions. So, 
remind yourself that all you 
know is your interpretation and 
proceed to…

State your observation 
Removing judgement means 

sticking to observable facts. 
That’s not always easy. One way 
to do this is to simply say what 
you noticed in factual terms, 

We assume. We judge. 
We jump to conclu-
sions. And we do it 

constantly. Our brain is designed 
to do this automatically to help 
us make sense of the world. The 
problem is that this is done 
through our unique, personal 
fi lters and biases and can there-
fore be subject to being wrong, 
biased or incomplete on a con-
sistent basis. As a result, we risk 
frustration, misunderstanding, 
wasted time and more. 

We don’t need to stop making 
these judgements and assump-
tions which is good news since 
we can’t stop it! We just need to 
recognize when we’re doing it, 
what impact it’s having and 
manage it more deliberately. It’s 
not as hard as it might fi rst ap-
pear. The many benefi ts include 
clarity, collaboration, infl uence, 
empathy and solutions that 
produce the results you want. 
Try these four behaviours to 
perfect your skills.

Focus your attention 
Your ability to notice things 

came factory installed. Your 
brain notices infi nitely more than 
it lets you know about. That’s 
why it’s so important to direct 
your mind to focus on things that 
are useful and productive. For 
instance, if you’re worried about 
resistance to your process 
improvement idea, your uncon-
scious mind will focus on 
making you aware of signs of 
resistance and disagreement. It 
will undoubtedly fi nd them. It 
will also notice neutral and 
supportive reactions, but won’t 
relay them to you because 

Prerequisite for Strong Leadership: 
Noticing Without Judging
How to better lead, problem-solve and infl uence others 

Luc Beaudry

Principal, Cygnus 
Training & Consulting

Luc BeaudryLuc Beaudry

Luc Beaudry will be presenting on
The Culture of Accountability 

at IPM’s Ottawa Conference on April 16, 2015 
and Toronto Conference on May 6, 2015. 

For details, go to www.workplace.ca (CLICK ON EVENTS).

continued page 12…
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Employers often implement 
bonus programs (short 
term, long term and other) 

as part of their compensation 
plans. Such programs allow you 
to incent different behaviours 
and are necessary to provide 
compensation that is market 
competitive.  A recent decision 
highlights the importance of 
crafting these bonus programs 
carefully in order to avoid un-
necessary liabilities.

In Symcor Inc. vs Russell, the 
employer, a fi nancial processing 
services company, had short-
term and long-term incentive 
plans. These plans were viewed 
as being integral parts of an 
employee’s total compensation. 
It was a term of the plan that 
“To receive an award, you must 
be employed with Symcor on 
the actual date of payout.”

The employee in this case 
resigned after the fi scal year end 
and before the anticipated 
short-term incentive plan pay-
out a couple months later. 
The employee was notionally 
 entitled to a bonus payment of 
$66,000 which the employer 
was able to calculate based on 
the terms of its plan. The em-
ployer denied payment on the 
basis that termination occurred 
before payment had been made, 
though long-term incentive 
payments were made to 
the employee.  

Does a bonus constitute 
wages?

Rather than fi le a lawsuit, the 
employee fi led a claim under the 
Canada Labour Code (equivalent 
to the Alberta Employment 
Standards Code). Regardless of 

the terms of the plan, an 
Inspector and Referee under the 
Canada Labour Code held that 
the bonus monies had been 
earned and were payable as 
“wages” under the Canada 
Labour Code. The appeal deci-
sion took a broad interpretation 
of “wages” and included the 
following points:

“Wages” under the Canada 
Labour Code includes “every 
form of remuneration for work 
performed”, but does not in-
clude “tips and other gratuities.”  
[In Alberta, “wages” excludes 
“a payment made as a gift or 
bonus that is dependent on the 
discretion of an employer and 
that is not related to hours of 
work, production or effi ciency.”]

The bonus pay was an im-
portant part of the total 
compensation package and a 
large part of the employee’s 
remuneration. There was no 
distinction between salary and 
bonus in whether they consti-
tute “wages.”

Tips and gratuities are an 
unexpected extra. In this case, 
the bonus was not unexpected 
because it was based on indi-
vidual and company 
performance.

Once a bonus is held to be 
“wages,” there is still a second 
step required to assess whether 
the employee is entitled to 
the bonus under the terms of 
the plan.

Paying a bonus that has 
been earned will not be avoided 
just because there are general 
 statements in a bonus plan 
that its purpose is to help 
retain employees.

If an employer wishes to 
enforce a condition that a bonus 
is only payable if the person 
remains an employee at the 
time of payment, the employer 
must make the condition known 
to the employee as a specifi c 
term of employment.

Discretion must be exercised 
consistently with objective 
measures set by the company.  
A discretion cannot be applied 
solely on the basis that we will 
pay your entitlements “only if 
we feel like it.”

The employer was not al-
lowed to exercise its discretion 
so as to undermine the intent of 
the total compensation pack-
age. Otherwise, the employer 
would be able to abuse its dis-
cretion and obtain a windfall.

Tips for employers
It is important to remember 

the following when imple-
menting bonus programs:

Formulaic or objective bonus 
programs are harder to deny an 
employee once the fi scal period 
in question has concluded.  If 
the bonus has been earned 
under its terms, payment will 
be required.

A contractual requirement of 
continued employment to earn 
a bonus may protect your inter-
ests under a lawsuit, but does 
not necessarily prevent a nega-
tive employment standards 
outcome because parties cannot 
contract out of employment 
standards obligations. The 
Alberta defi nition of “wages” 
gives more latitude for the ex-
clusion of incentive programs 

Designing Your Bonus Programs
Be careful of legal ramifi cations

Tom Ross, 
B.A, LL.B.

Partner, 
McLennan Ross LLP

Feature Tom Ross will be presenting on

Today’s Critical Issues in Employment Law 
at IPM’s Calgary April 28, 2015 Conference. 

For details, go to www.workplace.ca (CLICK ON EVENTS).

continued page 14…
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A
sk the Expert

Helen Robert

Managing Partner, 
BenchMarket

Helen RobertHelen Robert Q: A number of organiz-
ations I know are 
moving towards 

 virtual resources and are 
experiencing great success 
with it. Can you share your 
insights about how to deter-
mine if this is a suitable 
compensation alternative 
for us? 

A: We don’t often see the 
words “fl exibility” and 
“compensation” in the 

same sentence, but fl exibility is 
in fact the key to leveraging 
your compensation investment 
in the most effective manner. 
There are a number of ways to 
introduce fl exibility into your 
compensation planning, but 
let’s focus on a growing and 
innovative solution called “vir-
tual resourcing”.

Traditionally, smaller organ-
izations were at a clear 
disadvantage because there just 
wasn’t enough money or work 
to justify compensating a full-
time resource with specialized 
skills. Specialized expertise 
therefore became a luxury only 
afforded large scale operations. 
Smaller organizations resigned 
themselves to the fact that they 
“just couldn’t afford it”.

 Organizations will always 
need a core team of fully en-
gaged staff to defi ne and realize 
the vision and that’s the way it 
should be. Staff in smaller or-
ganizations naturally fi ll broad, 
hybrid roles and develop a ver-
satile skill set. Today’s well 

educated workforce is more 
transient than ever before - 
always on the lookout for new 
and interesting opportunities. 
Information is more easily avail-
able to employees about their 
value than ever before.

 As an employer, you always 
want to be thinking about what 
interesting opportunities your 
organization can offer and what 
you are willing and able to pay. 
Offering competitive salaries 
and benefi ts will position you 
well to attract, retain and en-
gage a strong core team. But to 
really leverage your limited 
compensation investment as a 
smaller organization, you need 
to consider how the work gets 
done and how you can deploy 
people more fl exibly.

 You must challenge the 
current situation. This can be 
diffi cult but embracing fl exibility 
is necessary to fl ourish and 
move forward. 

 First, identify what really 
needs to sit with your core team 
and what could be done by 
others on more of a fl exible, as 
needed basis. This fi rst step is a 
diffi cult one and requires very 
careful analysis. You may have 
to decide whether to supple-
ment your current staff or 
reduce the number of actual 
employees and reinvest some of 
your budget to enlist some 
select support that will improve 
the success of your initiatives. 
Using fl exible, “virtual” resour-
ces can be an effective way to 
provide top products and servi-
ces within a tight budget. 

 Virtual resources are as 
fl exible as the name suggests, 
but they will generally have the 
following attributes in common:

• They are not fancy, expen-
sive consultants, but rather 
highly skilled, self-employed 
“doers”, integrating with your 
core team as/when 
appropriate.

• They bring to the table a vast 
array of experiences which 
they can now apply to drive 
your business forward. 

• They are essentially free-
lancers and their services are 
fl exible. They may be avail-
able to participate in or lead 
strategic planning, technical 
projects or provide on-going 
tactical services.

• They have their own offi ce 
space and are open to work-
ing either remotely or on site 
with their client.

• They are open to working on 
a fl exible basis which ebbs 
and fl ows with the business 
needs and/or budget.

There is an ongoing increase 
in the availability of virtual 
resources. Some examples of 
more common specialized 
services include human resour-
ces, fi nance, marketing, social 
media, web development and 
maintenance and project 
management.

 Virtual resourcing is an 
excellent way to leverage your 
compensation investment. Most 
organizations including the 
smaller ones are using it in one 

Virtual Resources: Leveraging Your 
Compensation Investment
Put fl exibility into planning

Helen Robert will be presenting on

New Trends in Compensation 
at IPM’s Ottawa Conference on April 16, 2015. 

For details, go to www.workplace.ca (CLICK ON EVENTS).

continued page 14…
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resulted in a cease trade order 
by the Ontario Securities 
Commission, the resignation of 
its CEO and a loss of $4.1 billion 
in market capitalization.

So what are the expectations 
on a corporation to have an 
appropriate program in place? 
The UK Act gives some excel-
lent insight into six steps that a 
company can take to avoid a 
violation and the resulting con-
sequences. The fi rst is to ensure 
that procedures are in place that 
are proportionate to the level of 
risk. The company must avoid 
an “It can’t happen here” atti-
tude and be realistic about what 
could go wrong. The procedures 
must also include a business 
strategy for implementation and 
enforcement. The second step is 
top-level commitment from the 
board and senior management 
level. This should include a code 
of conduct and regular sign off 
by all employees together with 
an audit process to show that 
they are completed. It should 
also include an investigation 
and enforcement provision and 
consequences for breaches. 
The third step is a risk assess-
ment to identify the company’s 
exposure. These assessments 
should be ongoing, built into 
change management plans, 
realistic and proportionate to 
the nature and extent of the 
company’s business including 
the consequences of third 
party involvement in the busi-
ness processes.

names of other Canadian com-
panies that are on the RCMP 
investigation list are trickling 
out. The UK recently passed 
their Bribery Act and it will 
affect Canadian companies 
registered in or doing business 
in the UK. Their Act provides 
for strict (automatic) criminal 
liability and includes offences 
of failing to prevent bribes and 
has penalties of up to 10 years 
imprisonment. The Act does, 
however, provide for a de-
fence where a company has 
“adequate procedures” to pre-
vent bribery.

One of the complicating 
factors in bribery cases is that, 
even though it may offend our 
Canadian ethical standards, the 
Comprador system practiced in 
many countries in the Middle 
East for hundreds of years said 
that if I hire you to do buying on 
my behalf, I can pay you a lower 
wage on the understanding that 
you will make it up from suppli-
ers. Ethics is more like Jell-O 
than concrete. In a poll of any 
representative group on issues 
such as abortion, right to die or 
capital punishment, people 
would come down on both sides 
of the argument and both sides 
would say they have the ethical 
high ground. Another compli-
cating factor in these cases is 
that senior management may 
not have condoned or even 
been aware of the bribery.

Another case that recently hit 
the news was the allegations 
that Sino-Forest Corporation 
misrepresented the size of its 
forest assets. The allegations 

Recent events indicated 
that it is time for compa-
nies to revisit or, in some 

cases, implement an ethics and 
compliance program. Calgary’s 
Niko Resources Ltd. (Niko) was 
fi ned $9.5 million dollars under 
Canada’s Corruption of Foreign 
Public Offi cials Act (CFPOA). 
Niko was also placed under a 
Probation Order with strict 
provisions to report any crimi-
nal investigation against it or its 
employees to the RCMP, report 
every 12 months on implemen-
tation of compliance programs 
and provide two independent 
follow up reviews. It is also 
required to implement a number 
of compliance initiatives includ-
ing assigning responsibility to 
one or more senior executives. 
The sentencing came at a time 
when Niko shares dropped 
3.7 per cent. So what was Niko’s 
offence? It turns out that six 
years ago, two of its Bangladesh 
employees bought a Land Rover 
for a government minister and 
paid for his trip to an oil and gas 
show in Calgary. 

The CFPOA was passed in 
1998 but there were no resour-
ces provided for enforcement 
until ten years later when the 
Federal Government came 
under pressure from other 
countries that were members of 
the Convention for the 
Organisation for Economic 
Co-operation and Development 
(OECD) protocol. Fifteen RCMP 
offi cers were hand-picked and 
an annual budget of $3.1 million 
was established for investiga-
tion and prosecution of bribery. 
Since Niko’s conviction, the 

David Ray, 
BA, JD 

Principal, Corporate 
Security Consulting Inc.

Feature

Organizations Charged 
Heavy Fines for Bribery and Corruption
Time to revisit your Ethics Program

David Ray will be presenting on

Workplace Investigations
at IPM’s  Edmonton Conference on April 30, 2015. 

For details, go to www.workplace.ca (CLICK ON EVENTS).
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Feature

HR in the C-Suite in Downsizing 
Managing the many challenges

staff inside the organization. 
Corporate communications can 
look after customers, clients and 
other stakeholders, but HR 
should take the lead in internal 
communications. That’s because 
employees and supervisors will 
already be going to them to talk 
about the possible impact on 
their pensions and other benefi ts. 
Employees who are going to be 
terminated will also be visiting 
HR to tie up any loose ends. 
“The bad news should always 
be delivered by the employee’s 
immediate supervisor,” according 
to Gennis. “But HR should be 
close by in case they are needed.”

After the initial downsizing 
exercise has been completed, the 
work of HR is not nearly over. 
Many downsizing processes 
become failures in the long term 
because no one manages the 
process after the lay-off notices 
have been handed out. HR still 
has a crucial role to play in help-
ing the remaining employees. 
Philip Gennis says that many 
employees who do not get the 
axe suffer from ‘survivor’s guilt.’ 
This can lead to poor morale, 
high levels of internal stress and 
friction and a resulting loss of 
overall productivity within the 
organization. “HR cannot fi x this 
problem, but they can provide 
additional support to managers 
and supervisors to help them get 
their employees through this 
diffi cult period.”

Downsizing is never fun for 
anyone. Sometimes it is neces-
sary to prune a little here and 
there so that the tree can survive. 
HR can and should play an im-
portant and high-profi le role in 
any downsizing exercise to en-
sure that the cutting is done in 
the right way and that the organ-
izational tree has its best 
possible chance of long term 
growth and success.

MQ Staff Writer

order to right-size the company 
for the business that they want to 
be today and into the future. HR 
should defi nitely have a seat at 
the executive table when these 
discussions take place.

In this early phase, it is likely 
that all possible alternatives are 
still on the table. HR should be 
able to provide valuable and 
expert advice on the state of the 
current workforce, as well as any 
barriers or impediments to down-
sizing such as employee contracts 
and collective agreements. They 
should also be teamed up with 
the fi nancial experts, according to 
Philip Gennis. “As the organiza-
tion grapples with the size and 
scope of any proposed downsiz-
ing, they need to have both the 
money and people information 
readily available.”

Once the decision is made to 
embark on a downsizing plan, 
HR should swing into action to 
develop a people plan that ana-
lyzes units, departments and 
functions to determine where 
best the organization should 
target its cuts. This should include 
a set of pre-approved criteria that 
helps managers identify their core 
needs and the areas that will 
have the least impact on their 
operations. Gennis notes that 
“Downsizing must be done in a 
systematic manner so that you 
can achieve maximum results 
with as little loss of time, money 
and productivity as possible.”

As the downsizing process 
unfolds, it is crucial that HR also 
be involved in creating and deliv-
ering any communications to the 

Downsizing poses a num-
ber of particularly diffi cult 
challenges for Human 

Resource professionals through 
every phase of this type of re-
structuring. This includes activi-
ties before the decision is even 
made to downsize, through the 
process and after the initial 
downsizing has taken place. At 
each stage, HR will be called on 
to provide expert advice and 
guidance to everyone from the 
senior management team to the 
employees who will remain after 
the exercise has been completed. 
According to Philip Gennis, 
Senior Principal with msi Spergel 
Inc., “HR plays an invaluable and 
irreplaceable role in any down-
sizing or restructuring initiative.” 

That’s because HR’s primary 
value to the organization is in 
managing the people side of the 
business. That’s important in any 
restructuring, but even more so 
in downsizing. As downsizing is 
the elimination of positions from 
the payroll, the reasons for the 
downsizing are all about saving 
money and rationalizing the use 
of the organization’s resources 
moving forward. “A successful 
downsizing exercise is not just 
crucial for people management, 
but ultimately for the future of 
the business,” says Gennis.

That’s pretty important. So too 
is the attention to detail and 
active participation that HR must 
play in all stages of the downsiz-
ing, starting from the very 
beginning. This should start 
when the major players in the 
organization realize that they 
have to have make changes in 

Philip H. Gennis,
LL.B., CIRP 

Senior Principal
msi Spergel Inc

Philip H. Gennis,Philip H. Gennis,

Once the decision is made to embark on 
a downsizing plan, HR should swing into 

action to develop a people plan […] 
to determine where best the 

organization should target its cuts. 
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Feature

Prerequisite for Strong Leadership:
… concluded from page 7

without judgment becomes 
most important and diffi cult. 
The person may describe things 
in a way that makes no sense to 
you and/or that you disagree 
with, yet you need to park your 
agenda and ask yourself the 
following questions. What 
seems really important to them? 
Why? How is their demeanour 
changing through this conver-
sation? What do they really 
want? Your focus of attention 
for the moment needs to be all 
about them because that’s the 
only way to get to the root 
cause, desire or issue. 

You are a probably a pro at 
active listening by now, so this 

is just a reminder to use those 
skills when exploring. We tend 
to notice to confi rm instead of 
noticing to understand. If your 
questions are closed, you are in 
confi rming mode. Use open 
questions to allow the other 
person to share their point of 
view, provide context and to 
explore their goals and inten-
tions. Probe, listen, clarify and 
paraphrase. You don’t need to 
agree, just make sure that you 
understand. 

What’s next?
While our instincts can be 

pretty good, we usually don’t 
have an accurate picture of 

what others really think, feel or 
want. Your ability to manage 
your judgement while becoming 
an astute observer enables you 
to probe, build understanding 
and take collaborative and 
effective action because you can 
incorporate a full understanding 
of both parties’ needs.

For the next week, focus on 
noticing how judgement creeps 
into the conversations around 
you and practice these skills to 
infl uence the situation. 
Happy exploring!

Luc Beaudry is 
Principal of Cygnus Training & 

Consulting and can be reached via 
email at luc@cygnustraining.com.

CDROM Multi-Media packages now available 
for distance learning options for:
• Professional Recruiter Program
• Professional Manager Program
• Professional Trainer Program

Multi-Media Deluxe Versions
of IPM’s accreditation programs available now!
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Take advantage of this self-study option- all you need is 
Internet Explorer version 6.0 or higher and Windows Media 
Player (standard on the Windows Operating System) .
Are other colleagues interested in taking the program? 
We’ll allow up to nine others to share the main package.
For complete details and order forms, 
visit our website at www.workplace.ca, click on TRAINING 
or call IPM at 1-888-441-0000.
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Halifax:  April 15, 2015

Ottawa:  April 16, 2015

Calgary:  April 28, 2015

Edmonton:  April 30, 2015

Toronto:  May 6, 2015

Topics include: 
Today’s Critical Issues in 
Employment Law, Recruitment 
Strategies, Compensation Trends, 
Leadership, Investigations, Employee 
Engagement and more…
Early bird conference registration fees
from $119* include breakfast, lunch,
two coffee breaks, four sessions and all 
handout materials.

*Member price - plus GST/HST

2210-1081 Ambleside Dr., Ottawa, Ontario, K2B 8C8  Toll-Free Phone: 1-888-441-0000  Fax: 1-866-340-3586

Don’t delay — space is limited in all locations.
For complete details and registration, go to www.workplace.ca (Click on Events)

Register NOW 
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Annual Spring Conferences 

Institute of 
Professional 
Management
2210-1081 Ambleside Dr., 
Ottawa, Ontario, K2B 8C8 
Toll-Free: 1-888-441-0000

Fax: 1-866-340-3586

Get your registration in soon… 
Early bird discounts end February 20, 2015.
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Ask the Expert 
Feature

Virtual Resources 
… concluded from page 9

Designing Your Bonus Programs 
… concluded from page 8

form or another. You can use 
your internal team to determine 
what positions and work can be 
done in this manner or consult 
a specialized service provider in 
virtual resources to assist you in 
the assessment, implementation 
and hiring stages.

Helen Robert is Managing Partner for 
BenchMarket and can be reached via 

email at helen@tech-edge.ca.

provided they are structured to 
be dependent on the discretion 
of an employer and not related 
to hours of work, production, 
or efficiency.

If you want to delay bonus 
payments and ensure a reten-
tion element to the program, it 
is important to clearly docu-
ment the retention requirement 
and ensure that the retention 
element is an explicit criterion 
to “earn” the bonus.

Where suitable, the retention- 
related conditions of a bonus 

should be set out as a specific 
term of employment. Careful 
wording is required. Unclear 
language will be interpreted 
against employers.

It is worthwhile to clearly 
identify bonus plans as discre-
tionary, but that discretion will 
still have to be exercised rea-
sonably. Pure discretion is often 
inconsistent with formulaic 
bonus programs and employers 
have to make policy choices 
about what kind of bonus pro-
gram they want.

Some employers fail to rec-
ognize that if bonuses constitute 
“wages,” vacation pay accrues 
on bonus payments.  It is im-
portant to account for or take 
steps to prevent this added cost 
to your program. In addition, 
wages must be paid within a 
stipulated time of being earned 
(subject to different employment 
standards obligations).

Tom Ross is a partner with 
McLennan Ross LLP in Calgary and 

can be reached via email at  
tross@mross.com. 
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Organizations Charged 
… concluded from page 10

The fourth step is due dili-
gence procedures to identify 
and mitigate the risk of bribery 
or other criminal acts. The fifth 
is communication and training 
both internally and externally to 
ensure that employees, con-
tractors and other parties are 
aware of the requirements and 
provide for a method of report-
ing potential breaches. This 

should include a whistle blower 
line to facilitate reporting. The 
last step is to provide for a pro-
cess to monitor and review the 
effectiveness of the program.

No organization wishes to 
come under public or law en-
forcement scrutiny for 
allegations of bribes or other 
criminal activity, but the 

implementation of an effective 
and “living” ethics and compli-
ance program can deter these 
events and can assist with a 
response if allegations are made.

David Ray, BA, JD,  
is a consultant specializing in security 
and investigations based in Calgary 

and can be reached by email at 
dave-ray@shaw.ca.
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